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LAW REFORM COMMISSION’S ABORIGINAL CUSTOMARY LAW PROJECT 
Grievance 

MRS C.A MARTIN (Kimberley) [9.49 am]:  My grievance is to the Attorney General.  I refer to the Law 
Reform Commission of Western Australia’s Aboriginal customary law project. 

Several members interjected.  
The SPEAKER:  Order, members!  Some members might not have noticed that the previous grievance has 
finished.  We are now listening to the member for Kimberley’s grievance and I ask members who wish to 
continue with the debate on the last grievance to continue their argument outside of the Chamber.  
Mrs C.A. MARTIN:  The mob opposite is very rude.  It has taken nearly -  
Several members interjected. 
Mrs C.A. MARTIN:  Excuse me, get with it.  The Westminster system has operated for more than 200 years in 
Australia and this matter has taken 16 years to reach this stage.  The Aboriginal customary law project is very 
important and overdue.  How do we integrate more than 40 000 years of customary law into the legal system?  I 
believe it can be done.  When I travel around my electorate, people ask me whether an Act of Parliament can 
change customary laws if they are integrated into western law.  That is a valid concern.  I bring this matter to the 
attention of the Attorney General, because Aboriginal law and culture, which goes back more than 40 000 years, 
is alive.  It has a name, with which I am familiar - bogardi garda.  That means the law and the religious 
framework that provides the blueprint for the norms of Aboriginal society.  Many people in my electorate live 
under bogardi garda.  Somehow they have been able to straddle both cultures and laws to survive and live 
comfortably in both communities.  Bogardi garda is important to us.  How can we protect it?  I say “us” because 
I am an Aboriginal woman.  I understand what my obligations are under Aboriginal and western laws.  I must 
also straddle both cultures.  I need a clear statement from this Government that Aboriginal law will be protected 
and recognised in the legal process so that I can give that assurance to members of my community.   

I have read about this matter and it is important to put a number of issues on the record.  Intellectual property is 
of concern.  To legislate for Aboriginal law, the Government must know about Aboriginal laws, cultures and 
ceremonies.  However, there are restrictions on the extent to which the Government can legislate and I wonder 
how we will deal with that.  Aborigines are the most researched people in this country.  A lot of the reports and 
books that have been written on us are perceptions only.  Some of those perceptions do not meet the reality of 
who we are.  The community in my electorate and I are concerned that in some cases some of this research will 
be acted upon.  They are concerned that they will lose their voice through the legislative process.  Again, the 
matter comes back to intellectual property.   

Some of the research team from the Law Reform Commission visited my community.  They are brilliant people 
who have gained a lot of respect in my community and have been accepted in many places.  The commission has 
made some recommendations that we know will work; however, a couple of concerns have arisen.  For example, 
there is a sober-up shelter in Fitzroy Crossing about which people have been concerned for a very long time.  
People are concerned about the cultural protocols that allow the shelter to work.  A majority of the clients who 
use that service are Aboriginal people, and they live in a cultural context.  We need to establish a protocol that 
allows the service to not only survive but also provide relevance in service delivery.  I do not know how that will 
be done.  Dr Harry Blagg visited that centre, and he has talked to a lot of people; he has been great.  However, he 
cannot work outside the terms of reference.  There is an opportunity, through a problem-solving process, to 
provide a service that has the appropriate protocols, which I am sure the research team can provide, and which 
will give us a means of utilising this facility.  When the police pick people up, they take them to the shelter; that 
is how the system works.  I wonder whether we can integrate a system that would allow us to use a resource that 
is on the ground.  I understand that the committee is limited by its terms of reference, but I am sure that the terms 
of reference can be stretched to allow the service in Fitzroy Crossing to be utilised.  I understand that its 
operation is not under the Attorney General’s portfolio, but the resources are.   

The Aboriginal customary law project was launched in August and I have had wonderful feedback about it.  
Bogardi garda must be kept safe.  Intellectual property must be not only acknowledged, but also protected; that 
is, we must protect what information is and is not made available to the public.  We should pay respect to 
bogardi garda.  Community perceptions have caused a lot of difficulties in the past; therefore, we must ensure 
that we will not create any more problems.  The integration of the two laws must provide primacy and protection 
for Aboriginal law, culture and language and, of course, bogardi garda. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.56 am]:  For all the reasons given by the member for 
Kimberley, the Law Reform Commission of Western Australia’s inquiry and report into Aboriginal customary 
law is crucially important to the future of not only Aboriginal people but also all citizens in this State.  That is 
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why I was pleased to be associated with the launch last month of the Law Reform Commission’s inquiry, which 
is designed to examine whether the State should recognise Aboriginal customary laws within the State’s criminal 
and civil justice system.  The Law Reform Commission is an independent agency that gives advice to the 
Government about laws and the legal system in this State.  For the purposes of this reference into Aboriginal 
customary law, the commission has appointed prominent Aboriginal, Dr Mick Dodson, and also Ms Beth Woods 
as special commissioners of the Law Reform Commission to provide ongoing support and advice to the project 
team.  Dr Mick Dodson and Ms Beth Woods have been proactively involved in Aboriginal affairs for most of 
their working lives and are strong advocates of finding culturally appropriate ways of working with Aboriginal 
people while maintaining respect for their cultural diversity, values and beliefs.   

Some comments have been made about the reference council that has been appointed to assist the Law Reform 
Commission in this project.  In addition to the two special commissioners, an extensive Aboriginal customary 
law reference council has been established to provide culturally appropriate and independent advice on key 
issues relating to Aboriginal customary law.  It must be appreciated that many Aboriginal people from a diverse 
range of backgrounds are on that council.  I will briefly refer to some of the main purposes of the reference 
council.  It is to provide independent advice and guidance to the Law Reform Commission in recognising, 
understanding and respecting the existence and practice of Aboriginal customary law in this State by ensuring 
that Aboriginal respect protocols are developed and used during the term of the project.  The council is to ensure 
that Aboriginal involvement in the project is continually encouraged and customary laws are not interpreted or 
translated dishonourably.  It will assist the Law Reform Commission to develop culturally appropriate strategies 
that will respond to the sensitive and sacred nature of the project, and provide the commission with a variety of 
independent professional and cultural expert advice that is relevant to the project.  It will also ensure that the 
indigenous community of Western Australia is consulted about the full range of issues affecting the project.   

The reference council was always intended to be a Perth metropolitan-based group primarily because of the 
budget required to bring regional people to and from Perth for meetings on a regular basis.  However, those on 
the reference council have wide connections with various regions in Western Australia.  The commission will be 
calling upon their various connections when undertaking consultations in regional and remote areas.  The 
commission has already used such connections in the Kalgoorlie and Kimberley regions on its pre-consultation 
visits.  The reference council comprises roughly equal numbers of Aboriginal men and women and provides the 
commission and project team with advice on issues pertaining to the project, including the methodology of 
research collection, language issues and issues of cultural sensitivity.  The reference council was handpicked by 
the project manager Ms Yavu-Kama-Harathunian who in turn was chosen by an Aboriginal reference evaluation 
group, which included an Aboriginal person from the Kimberley Aboriginal Law and Cultural Centre in Fitzroy 
Crossing, Dr Mick Dodson, and representatives from the Aboriginal and Torres Strait Islander Commission, the 
Aboriginal Justice Council, the Department of Indigenous Affairs and Reconciliation Australia.   

Special commissioner Dr Mick Dodson made a commitment to be involved in all consultations in the Kimberley 
region.  As recently as this week, members of the project team, Dr Harry Blagg and Ms Cheri Yavu-Kama-
Harathunian visited the Kimberley region and held pre-consultation meetings with various Kimberley 
communities, elders and organisations, including the Kimberley Land Council in Broome and the Kimberley 
Aboriginal Law and Cultural Centre in Fitzroy Crossing.  Both organisations have offered complete support for 
the project, and significant cooperation in the organisation of the large consultation meetings that are to be 
undertaken in the region approximately this time next year.  They have offered to organise relevant elders to 
attend and provide access to translation services as well as to actively promote the reference in the area.   

The member for Kimberley raised the matter of intellectual property associated with Aboriginal customary law, 
as it is practised not only in the Kimberley region of this State but also throughout the length and breadth of 
Western Australia.  All her comments pointed in the direction of this being a project about protecting and 
respecting customary law for future generations.  It is only through that high level of recognition that 
reconciliation will be able to be effected.  The point is well made by the member for Kimberley in respect of the 
Fitzroy Crossing sobering-up shelter and the necessity for cultural protocols to exist in this area.  In my more 
direct area of responsibility, that of the courts, one of the things that I hope will come out very soon from this 
reference - in fact, this is already starting to be developed in the way in which courts operate in respect of 
Aboriginal communities, particularly in the more remote parts of the State - is a process whereby magistrates sit 
with elders to take their advice on the way in which justice is delivered to Aboriginal offenders who still have 
strong cultural links and ties.  I will not be waiting for the final report of the Law Reform Commission.  I believe 
that should be proceeded with now, because it is the best way in which justice can be delivered to Aboriginal 
communities and a safer community developed for all of us.   

The SPEAKER:  Grievances noted. 
 


